
§ 54.1-2982. Definitions.  

As used in this article:  

"Advance directive" means (i) a witnessed written document, voluntarily executed by the declarant in 
accordance with the requirements of § 54.1-2983 or (ii) a witnessed oral statement, made by the declarant 
subsequent to the time he is diagnosed as suffering from a terminal condition and in accordance with the 
provisions of § 54.1-2983.  

"Agent" means an adult appointed by the declarant under an advance directive, executed or made in accordance 
with the provisions of § 54.1-2983, to make health care decisions for him, including visitation, provided the 
advance directive makes express provisions for visitation and subject to physician orders and policies of the 
institution to which the declarant is admitted. The declarant may also appoint an adult to make, after the 
declarant's death, an anatomical gift of all or any part of his body pursuant to Article 2 (§ 32.1-289 et seq.) of 
Chapter 8 of Title 32.1.  

"Attending physician" means the primary physician who has responsibility for the treatment and care of the 
patient.  

"Declarant" means an adult who makes an advance directive, as defined in this article, while capable of making 
and communicating an informed decision.  

"Durable Do Not Resuscitate Order" means a written physician's order issued pursuant to § 54.1-2987.1 to 
withhold cardiopulmonary resuscitation from a particular patient in the event of cardiac or respiratory arrest. 
For purposes of this article, cardiopulmonary resuscitation shall include cardiac compression, endotracheal 
intubation and other advanced airway management, artificial ventilation, and defibrillation and related 
procedures. As the terms "advance directive" and "Durable Do Not Resuscitate Order" are used in this article, a 
Durable Do Not Resuscitate Order is not and shall not be construed as an advance directive.  

"Incapable of making an informed decision" means the inability of an adult patient, because of mental illness, 
mental retardation, or any other mental or physical disorder which precludes communication or impairs 
judgment and which has been diagnosed and certified in writing by his attending physician and a second 
physician or licensed clinical psychologist after personal examination of such patient, to make an informed 
decision about providing, withholding or withdrawing a specific medical treatment or course of treatment 
because he is unable to understand the nature, extent or probable consequences of the proposed medical 
decision, or to make a rational evaluation of the risks and benefits of alternatives to that decision. For purposes 
of this article, persons who are deaf, dysphasic or have other communication disorders, who are otherwise 
mentally competent and able to communicate by means other than speech, shall not be considered incapable of 
making an informed decision.  

"Life-prolonging procedure" means any medical procedure, treatment or intervention which (i) utilizes 
mechanical or other artificial means to sustain, restore or supplant a spontaneous vital function, or is otherwise 
of such a nature as to afford a patient no reasonable expectation of recovery from a terminal condition and (ii) 
when applied to a patient in a terminal condition, would serve only to prolong the dying process. The term 
includes artificially administered hydration and nutrition. However, nothing in this act shall prohibit the 
administration of medication or the performance of any medical procedure deemed necessary to provide 
comfort care or to alleviate pain, including the administration of pain relieving medications in excess of 
recommended dosages in accordance with §§ 54.1-2971.01 and 54.1-3408.1. For purposes of §§ 54.1-2988, 
54.1-2989, and 54.1-2991, the term also shall include cardiopulmonary resuscitation.  

"Persistent vegetative state" means a condition caused by injury, disease or illness in which a patient has 
suffered a loss of consciousness, with no behavioral evidence of self-awareness or awareness of surroundings in 
a learned manner, other than reflex activity of muscles and nerves for low level conditioned response, and from 
which, to a reasonable degree of medical probability, there can be no recovery.  
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"Physician" means a person licensed to practice medicine in the Commonwealth of Virginia or in the 
jurisdiction where the treatment is to be rendered or withheld.  

"Qualified patient" means a patient who has made an advance directive in accordance with this article and either 
(i) has been diagnosed and certified in writing by the attending physician and a second physician or licensed 
clinical psychologist after personal examination to be incapable of making an informed decision about 
providing, withholding or withdrawing a specific medical treatment or course of treatment, in accordance with § 
54.1-2986 or (ii) has been diagnosed and certified in writing by the attending physician to be afflicted with a 
terminal condition.  

"Terminal condition" means a condition caused by injury, disease or illness from which, to a reasonable degree 
of medical probability a patient cannot recover and (i) the patient's death is imminent or (ii) the patient is in a 
persistent vegetative state.  

"Witness" means any person over the age of 18, including a spouse or blood relative of the declarant. 
Employees of health care facilities and physician's offices, who act in good faith, shall be permitted to serve as 
witnesses for purposes of this article.  

(1983, c. 532, § 54-325.8:2; 1984, c. 79; 1988, c. 765; 1991, c. 583; 1992, cc. 412, 748, 772; 1994, c. 956; 1997, 
c. 609; 1998, cc. 630, 803, 854; 1999, c. 814; 2000, c. 1034; 2005, c. 186.)  
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§ 54.1-2983. Procedure for making advance directive; notice to physician.  

Any competent adult may, at any time, make a written advance directive authorizing the providing, withholding 
or withdrawal of life-prolonging procedures in the event such person should have a terminal condition. A 
written advance directive may also appoint an agent to make health care decisions for the declarant under the 
circumstances stated in the advance directive if the declarant should be determined to be incapable of making an 
informed decision. A written advance directive shall be signed by the declarant in the presence of two 
subscribing witnesses.  

Further, any competent adult who has been diagnosed by his attending physician as being in a terminal 
condition may make an oral advance directive to authorize the providing, withholding or withdrawing of life-
prolonging procedures or to appoint an agent to make health care decisions for the declarant under the 
circumstances stated in the advance directive if the declarant should be determined to be incapable of making an 
informed decision. An oral advance directive shall be made in the presence of the attending physician and two 
witnesses.  

It shall be the responsibility of the declarant to provide for notification to his attending physician that an 
advance directive has been made. In the event the declarant is comatose, incapacitated or otherwise mentally or 
physically incapable of communication, any other person may notify the physician of the existence of an 
advance directive. An attending physician who is so notified shall promptly make the advance directive or a 
copy of the advance directive, if written, or the fact of the advance directive, if oral, a part of the declarant's 
medical records.  

(1983, c. 532, § 54-325.8:3; 1988, c. 765; 1992, cc. 748, 772; 1997, c. 801.)  

 



§ 54.1-2986. Procedure in absence of an advance directive; procedure for advance directive without agent; no 
presumption; persons who may authorize treatment for patients incapable of informed decisions; applicability 
restricted to nonprotesting patients.  

A. Whenever (i) the attending physician of an adult patient has determined after personal examination that such 
patient, because of mental illness, mental retardation, or any other mental disorder, or a physical disorder which 
precludes communication or impairs judgment, is incapable of making an informed decision about providing, 
withholding or withdrawing a specific medical treatment or course of treatment and such adult patient has not 
made an advance directive in accordance with this article or (ii) the attending physician of an adult patient has 
determined after personal examination that such patient, because of mental illness, mental retardation, or any 
other mental disorder, or a physical disorder which precludes communication or impairs judgment, is incapable 
of making an informed decision about providing, withholding or withdrawing a specific medical treatment or 
course of treatment and the adult patient has made an advance directive in accordance with this article which 
does not indicate his wishes with respect to the specific course of treatment at issue and does not appoint an 
agent to make health care decisions upon his becoming incapable of making an informed decision, the attending 
physician may, upon compliance with the provisions of this section, provide to, withhold or withdraw from such 
patient medical or surgical care or treatment, including, but not limited to, life-prolonging procedures, upon the 
authorization of any of the following persons, in the specified order of priority, if the physician is not aware of 
any available, willing and competent person in a higher class:  

1. A guardian or committee for the patient. This subdivision shall not be construed to require such appointment 
in order that a treatment decision can be made under this section; or  

2. The patient's spouse except where a divorce action has been filed and the divorce is not final; or  

3. An adult child of the patient; or  

4. A parent of the patient; or  

5. An adult brother or sister of the patient; or  

6. Any other relative of the patient in the descending order of blood relationship.  

If two or more of the persons listed in the same class in subdivisions A 3 through A 6 with equal decision-
making priority inform the attending physician that they disagree as to a particular treatment decision, the 
attending physician may rely on the authorization of a majority of the reasonably available members of that 
class.  

Any person authorized to consent to the providing, withholding or withdrawing of treatment pursuant to this 
article shall (i) prior to giving consent, make a good faith effort to ascertain the risks and benefits of and 
alternatives to the treatment and the religious beliefs and basic values of the patient receiving treatment, and to 
inform the patient, to the extent possible, of the proposed treatment and the fact that someone else is authorized 
to make a decision regarding that treatment and (ii) base his decision on the patient's religious beliefs and basic 
values and any preferences previously expressed by the patient regarding such treatment to the extent they are 
known, and if unknown or unclear, on the patient's best interests. Regardless of the absence of an advance 
directive, if the patient has expressed his intent to be an organ donor in any written document, no person noted 
in this section shall revoke, or in any way hinder, such organ donation.  

B. The absence of an advance directive by an adult patient shall not give rise to any presumption as to his intent 
to consent to or refuse life-prolonging procedures.  

C. (Effective until October 1, 2005) The provisions of this article shall not apply to authorization of 
nontherapeutic sterilization, abortion, psychosurgery, or admission to a mental retardation facility or psychiatric 
hospital, as defined in § 37.1-1; however, the provisions of this article, if otherwise applicable, may be 
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employed to authorize a specific treatment or course of treatment for a person who has been lawfully admitted 
to a mental retardation facility or psychiatric hospital.  

Further, the provisions of this article shall not authorize providing, continuing, withholding or withdrawing of 
treatment if the provider of the treatment knows that such an action is protested by the patient. No person shall 
authorize treatment, or a course of treatment, pursuant to this article, that such person knows, or upon 
reasonable inquiry ought to know, is contrary to the religious beliefs or basic values of the patient unable to 
make a decision, whether expressed orally or in writing.  

C. (Effective October 1, 2005) The provisions of this article shall not apply to authorization of nontherapeutic 
sterilization, abortion, psychosurgery, or admission to a facility, as defined in § 37.2-100; however, the 
provisions of this article, if otherwise applicable, may be employed to authorize a specific treatment or course 
of treatment for a person who has been lawfully admitted to such a facility.  

Further, the provisions of this article shall not authorize providing, continuing, withholding or withdrawing of 
treatment if the provider of the treatment knows that such an action is protested by the patient. No person shall 
authorize treatment, or a course of treatment, pursuant to this article, that such person knows, or upon 
reasonable inquiry ought to know, is contrary to the religious beliefs or basic values of the patient unable to 
make a decision, whether expressed orally or in writing.  

D. Prior to withholding or withdrawing treatment for which authorization has been obtained or will be sought 
pursuant to this article and prior to, or as soon as reasonably practicable thereafter, the initiation of treatment for 
which authorization has been obtained or will be sought pursuant to this article, and no less frequently than 
every 180 days while the treatment continues, the attending physician shall obtain written certification that the 
patient is incapable of making an informed decision regarding the treatment from a licensed physician or 
clinical psychologist which shall be based on a personal examination of the patient. Whenever the authorization 
is being sought for treatment of a mental illness, the second physician or licensed clinical psychologist shall not 
be otherwise currently involved in the treatment of the person assessed. The cost of the assessment shall be 
considered for all purposes a cost of the patient's treatment.  

E. On petition of any person to the circuit court of the county or city in which any patient resides or is located 
for whom treatment will be or is currently being provided, withheld or withdrawn pursuant to this article, the 
court may enjoin such action upon finding by a preponderance of the evidence that the action is not lawfully 
authorized by this article or by other state or federal law.  

(1983, c. 532, § 54-325.8:6; 1988, c. 765; 1992, cc. 748, 772; 1999, c. 814; 2000, c. 810; 2005, c. 716.)  
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§ 54.1-2987.1. Durable Do Not Resuscitate Orders.  

A. A Durable Do Not Resuscitate Order may be issued by a physician for his patient with whom he has a bona 
fide physician/patient relationship as defined in the guidelines of the Board of Medicine, and only with the 
consent of the patient or, if the patient is a minor or is otherwise incapable of making an informed decision 
regarding consent for such an order, upon the request of and with the consent of the person authorized to 
consent on the patient's behalf.  

B. This section shall not authorize any health care provider or practitioner to follow a Durable Do Not 
Resuscitate Order for any patient who is able to, and does, express to such health care provider or practitioner 
the desire to be resuscitated in the event of cardiac or respiratory arrest.  

If the patient is a minor or is otherwise incapable of making an informed decision, the expression of the desire 
that the patient be resuscitated by the person authorized to consent on the patient's behalf shall so revoke the 
provider's or practitioner's authority to follow a Durable Do Not Resuscitate Order.  

The expression of such desire to be resuscitated prior to cardiac or respiratory arrest shall constitute revocation 
of the Order; however, a new Order may be issued upon consent of the patient or the person authorized to 
consent on the patient's behalf.  

C. Durable Do Not Resuscitate Orders issued in accordance with this section shall remain valid and in effect 
until revoked. In accordance with this section and regulations promulgated by the Board of Health, (i) qualified 
emergency medical services personnel as defined in § 32.1-111.1 and (ii) licensed health care practitioners in 
any facility, program or organization operated or licensed by the Board of Health or by the Department of 
Mental Health, Mental Retardation and Substance Abuse Services or operated, licensed or owned by another 
state agency are authorized to follow Durable Do Not Resuscitate Orders that are available to them in a form 
approved by the Board of Health.  

D. The provisions of this section shall not authorize any qualified emergency medical services personnel or 
licensed health care provider or practitioner who is attending the patient at the time of cardiac or respiratory 
arrest to provide, continue, withhold or withdraw treatment if such provider or practitioner knows that taking 
such action is protested by the patient incapable of making an informed decision. No person shall authorize 
providing, continuing, withholding or withdrawing treatment pursuant to this section that such person knows, or 
upon reasonable inquiry ought to know, is contrary to the religious beliefs or basic values of a patient incapable 
of making an informed decision or the wishes of such patient fairly expressed when the patient was capable of 
making an informed decision. Further, this section shall not authorize the withholding of other medical 
interventions, such as intravenous fluids, oxygen or other therapies deemed necessary to provide comfort care 
or to alleviate pain.  

E. For the purposes of this section:  

"Health care provider" includes, but is not limited to, qualified emergency medical services personnel.  

"Person authorized to consent on the patient's behalf" means any person authorized by law to consent on behalf 
of the patient incapable of making an informed decision or, in the case of a minor child, the parent or parents 
having custody of the child or the child's legal guardian or as otherwise provided by law.  

F. This section shall not prevent, prohibit or limit a physician from issuing a written order, other than a Durable 
Do Not Resuscitate Order, not to resuscitate a patient in the event of cardiac or respiratory arrest in accordance 
with accepted medical practice.  

G. Valid Do Not Resuscitate Orders or Emergency Medical Services Do Not Resuscitate Orders issued before 
July 1, 1999, pursuant to the then-current law, shall remain valid and shall be given effect as provided in this 
article.  
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(1992, c. 412; 1994, c. 956; 1998, cc. 564, 628, 630, 803, 854; 1999, c. 814.)  
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